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Passed by Shri. Mukesh Rathor, Joint. Commissioner (Appeals)

T Arising out of Order-in-Original No CGST/WS08/Ref-124/BSM/2018-19 fiw: 01.11.2018
issued by Assistant Commissioner, Div-VIll, Central Tax, Ahmedabad-South

g srirermat @1 -t war Name & Address of the Appellant / Respondent
Catex India Software Pvt Ltd -
Ahmedabad
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 ,may
file an appeal or revision application, as the one may bé against such order to the appropriate authority
in the following way :

TRA WRGR & RE0T g
Revision application to Government of India :
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(i) - Arevision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of*processing of the goods in a

-warehouse or in storage whether in a factory or in a warehouse.

.(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

- is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. .

W gewp, Bra1d SIET Yo U HaTh? el urIiSeRer @ Uy anfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
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(a)
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Under Section 112 of CGST act 2017 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Any person aggrieved-by an Order-In-Appeal issued under the Central Goods and

Services Tax Act,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services

Tax(Compensation to states) Act,2017,may file an appeal befor g@%&

riate authority.
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division-VIII, South, Ahmedabad
(hereinafter referred to as the ‘appellant’) has filed the present appeals against RFD-06
Order-in-Original  No. CGS:I‘/WSO8/Ref-124/BSM/18—19 dated 01.11.2018
(hereinafter referred to as impugned orders’) passed by the Assistant Commissioner,
CGST, Division-VIII, Ahmedabad South, Ahmedabad (hereinafter referred to as ‘the
adjudicating authority’) in the matter of refund claims filed by M/s. Catex India
Software. Pvt. Ltd., B-2, 7th Floor, Palledium tower, Corporate Road, Ahmedabad

(hereinafter referred to as ‘respondent’).

2.
SGST and IGST refund of Rs. 69,006/ for the month of January-2018 paid as input
services or goods used for export of Services. The said claimant has exported the
services under LUT vide LUT No. Div-VIII/CGST/LUT/226/2017-18 dated 28.12.2017

issued by the then Assistant Commisisoner, Division—VIII, Ahmedabad South,

The facts of the case, in brief, are that the respondent, had claimed the CGST,

Ahmedabad and the same has been sanctioned by adjudicating authority vide

impugned order under Sub Section (8) of Section 54 of the CGST Act, 2017.

3. On the refund claim being sent for post audit, it was observed that, respondent
has filed refund claim for the month of January 2018 but as per GSTR 3B, there is no
‘export hence refund would be zero. Respondent have exported in the month of March-
2018 but they have filed a separate claim for the month of March 2018 & sanctioned
Rs. 103154 /- for march 2018. Thus payment made of Rs. 69006/- is required to be

recovered with interest.

4. As regard the personal hearing in the matter was fixed on 27.05.2019,
22.07.2019, 29.01.2019, 20.01.2020 and 10/02/2020 and intimated under letters
dated 22.07.2019, 29.01.2019, 20.01.2020 and 10/02/2020 respectively. Considering
that appellant/respondent has failed to appear on any dates, 1 presume that
appellant/respondent is not desirous of personal hearing and therefore I proceed to

decide the case based on records available.

3. I have carefully gone through the facts of the appeals, the department’s grounds
of appeal in the Review Orders. I find that the date of receipt of the impugned order as
mentioned in the review orders is 05.11.2018 and the above appeals have been filed
on 03.05.2019. As per Section 107 of the CGST Act 2017, the review of the order and
the consequent filing of appeal by the subordinate has to be done within a period of
six months from the date of communication of the order. I find that the above appeal

have been filled within time limit.

-

6. In the present case, I find that the appellant has filed the appeals on the
ground that the refund amounting to Rs. 69,006/~ has been sanctioned erroneously
to the respondent, whereas the respondent was not eligible to claim for the month of

January 2018, as per GSTR 3B, there is no export hence refund would be zero.

7. It shall be apt to reproduce the relevant part of CGST R}.’lle_ 89(4) :-
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“In the case of zero-rated supply of goods or services or both without payment
of tax under bond or letter of ‘undertaking in accordance with the provisions of sub-
section (3) of section 16 of the Integrated Goods and Services Tax Act, 2017 (13 of
2017), refund of input tax credit shall be granted as per the following formula -

Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated

supply of services) x Net ITC + Adjusted Total Turnover

Where, -
(A) “Refund amount” means the maximum refund that is admissible;
(B) “Net ITC” means input tax credit availed on inputs and input services during

the relevant period other than the input tax credit availed for which refund is claimed

under sub-rules (4A) or (4B) or both;

(©) “Turnover of zero-rated supply of goods” means the value of zero-rated supply of
goods made during the relevant period without payment of tax under bond or letter of
undertaking, other than the turnover of supplies in respect of which refund is claimed

under sub-rules (4A) or (4B) or both;

(D) “Turnover of zero-rated supply of services” means the value of zero-rated supply

of services made without payment of tax under bond or letter “of undertaking,

calculated in the following manner, namely :-

Zero-rated supply of services is the aggregate of the payments received during
the relevant period for zero-rated supply of services and zero-rated supply of services
where supply has been completéd for which payment had been received in advance in
any period prior to the relevant period reduced by advances received for zero-rated

supply of services for which the supply of services has not been completed during the

relevant period;

(E) “Adjusted Total turnover” means the turnover in a State or a Union territory, as

defined under clause (112) of section 2, excluding -
(&) the value of exempt supplies other than zero-rated supplies, and

(b) the turnover of supplies in respect of which refund is claimed under sub-rules

(4A) or (4B) or both, if any,
during the relevant period;
(F) “Relevant period” means the period for which the claim has been filed.

[(4A) In the case of supplies received on which the supplier has availed the benefit of
the Government of India, Ministry of Finance, notification No. 48/2017-Central Tax,

dated the 18th‘October, 2017 published in the Gazette of India, E;{traordinary, Part 11,
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Section 3, Sub-section (i), vide number G.S.R. 1305(E), dated the 18th October, 2017,
refund of input tax credit, availed in respect of other inputs or input services used in

making zero-rated supply of goods or services or both, shall be granted.

(4B) In the case of supplies received on which the supplier has availed the benefit of
the Government of India, Ministry of Finance, notification No. 40/2017-Central Tax
(Rate), dated the 23rd October, 2017 published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i), vide number G.S.R. 1320(E), dated the 23rd
October, 2017 or notification No. 41/2017-Integrated Tax (Rate), dated the 23rd
© October, 2017 published in the Gazette of India, Extraordinary, Part II, Section 3, -
Sub-section (i), vide number G.S.R. 1321(E), dated the 23rd October, 2017 or
notification No. 78/2017-Customs, dated the 13th October, 2017 published in the
Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R.
1272(E), dated the 13th October, 2017 or notification No. 79/2017-Customs, dated
the 13th October, 2017 publish.ed in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i), vide number G.S.R. 1299(E), dated the 13th October, 2017,
or all of them, refund of input tax credﬁ, availed in respect of inputs received under
the said notifications for export of goods and the input tax credit availed in respect of

other inputs or input services to the extent used in making such export of goods, shall

be granted.

8. It is evident from the above that input services/goods used for export of
services, for the month of January-2018, whereas as per audit report GSTR 3B,/the-re
is no export in the month of January-2018, hence refund would be zero. I also find
that the respondent himself claiming that they have exported in the month of March-

2018 but they have filed a separate claim for the month of March -2018 & sanctioned
Rs. 103154/~ for March-2018.

I find that the CGST Act, 2017 has been amended vide the CGST (Amendment)
Act, 2018 and the amendments have been made effective only from 1st February 2019.
The present appeals pertain to the period for January- 2018 and therefore it would not
be legitimate to discuss these amendments and its applicability in the pretext of this

case. Hence, I find that this would not help the respondent in any manner.

9. In view of the foregoing, I find that adjudicating authority las
erroneously sanctioned the refund amounting to Rs. 69,006/~ to the respondent and
therefore the refund amount should be recovered with appropriate interest. Hence, the

appeal filed by the appellant is allowed.
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10. The appeals filed by the appellants stand disposed of in above terms. ﬁiﬂ/ PRE
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Date : .02.2020 *
Attested '

To,

M/s. Catex India Software Pvt. Ltd.,
B-2, 7t Floor, Palledium tower,

Corporate Road, Ahmedabad.

Copy to:
(1) The Chief Commissioner, Central GST, Ahmedabad Zone.
2) The Pr. Commissioner, Central GST, Ahmedabad South.
(3) The Assistant Commissioner, Central GST, Division-VIIJ, Ahmedabad South.
O (4) The Assistant Commissioner(RRA), Central GST, Ahmedabad South.
(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.
(for uploading the OIA on website)
{ Guard file m——
(7)  P.A. file. ' @ﬁiﬁ’jﬁ? \
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